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Plaintiff, ADV 3-94-31
V.
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Def endant .
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At St. Paul, Mnnesota, this day of My, 1995

Thi s adversary proceeding for determ nation of
di schargeability of debt came on before the Court on Novenber 23,
1994, for trial. The Plaintiff appeared by its attorney, Kenneth
Hertz. The Defendant appeared personally and by his attorney,
Stephen P. Thies. Upon the evidence adduced at trial, and the
menor anda and argunents submitted by counsel, the Court makes the
fol | owi ng:

FI NDI NGS OF FACT

The Def endant cel ebrated his eighteenth birthday on July
20, 1993. On that date, he went to the Mystic Lake Casino in
Shakopee, M nnesota for the first tinme in his life. During a
session of blackjack, he |ost $100.00. The next day, he returned to
t he casi no, again played bl ackjack, and won about the sane anount.
Apparently, the experience was stinulating enough that the Defendant
began to frequently visit the casino to ganble.

To obtain cash to play at the bl ackjack tables, the
Def endant wrote checks on his personal account at Marquette Bank
Shakopee, N A ("the Bank"), all nade payable to "cash," and
presented themto the check-cashing booth at the casino. By the
second week of August, 1993, he had cashed 10 to 15 checks,
totalling approxi mately $2,400.00. He used the cash fromthese
transactions to fund his concurrent |osses at bl ackjack, which
accumul ated to approximately $2,400.00 by August 15. During the
time in which he was witing these checks, he did not have the
"conpl ete amount” of funds on deposit in his checking account that
woul d have been required to cover them had they been presented
i mediately to the Bank for paynent.

On or about August 15, the Defendant won $3, 400. 00 at
bl ackj ack. He deposited these wi nnings in his checking account on



August 17. Apparently, his outstanding checks to the casino were

not presented for paynent until after the date of this deposit; he
never received notices of dishonor on them whether fromthe Bank

t he casi no, or any agent on behalf of either of them

The Plaintiff is the assignee and/or agent of Little
Six, Inc., for the purpose of collecting casino patrons' dishonored
checks. It al so provides "check verification" services to the
casino and to other nmerchants. To use this service, a casino
enpl oyee takes the patron's check and driver's |license at the check-cashing
boot h, photocopies them and then enters information off
these two itenms into a data-processing facility, called a "Zahn
Unit." This device comunicates with the data-storage and -processing
facilities at the Plaintiff's office via tel ephone |ine,
matching it to data that the Plaintiff maintains. Apparently, the
Plaintiff's conputer then conmunicates the results of its analysis
back to the Zahn Unit at the casino, giving either a "denial code"
or an "approval" for the patrons' proffer of the check for cashing.
If the Plaintiff gives an approval on the basis of the input data,
the casino cashier is to stanp the check with a four-quadrant
processing mark, to note the approval and other data in the
guadrants, to have the custoner endorse the check on the back, and
to give cash for the check. |If the Plaintiff returns a "denial
code, " the casino cashier is to decline to give cash for the check
to apol ogi ze to the patron, and to offer the patron the Plaintiff's
t el ephone nunber if the patron wi shes to inquire about the reasons
for the denial

The attendants at the casino's check-cashi ng booth had
accepted all of the checks that the Defendant had witten through
August 15, 1993. There is no evidence as to whether they had
accessed the Plaintiff's services for any of these transactions.

On August 21, 1993, the Defendant began a spate of
ganbl i ng that continued on a daily basis over a period of two weeks.
Over its course, he accumul ated | osses of over $11,000.00. He
again funded this activity by cashing checks at the casino, in
anounts that totalled between $400.00 and $1, 000. 00 each day. The
check-cashing attendants at the casino accessed the Plaintiff's data
bank for virtually all of these transactions, and received no deni al
codes for any of them

The Def endant, however, did not have funds on deposit in
the account to cover these checks as he wote them Nor did he have
sufficient liquid assets in any other formto make good on them He
knew both of these things at the time. |In his own words, the
Def endant "was pl anni ng on wi nning and getting enough to cover the
checks by w nning," undoubtedly hoping to repeat his performance of
August 15-17.

On scattered occasions throughout this period, the
Def endant won substantial suns in blackjack. However, as a whole
t he experience was disastrous. H s |osses continued to nount over
t he Labor Day weekend and beyond.

On August 30, 1993, the Defendant met with a cashier at
the Bank, at his own instance. He disclosed that he had witten
"about $6,000.00 in bad checks" to the casino over the weekend. The
cashier advised himthat if his account did not contain sufficient
funds to cover the checks, the Bank would return themto the casino.
He suggested that the Defendant try to nake amends with the casino
on his own. He then advised the Defendant that the Bank woul d cl ose
his account if he continued to pass NSF checks or otherw se m sused
his privileges.

At this point, the Defendant intended to continue
ganbling and was still counting on reversing his fortunes to the



poi nt that he could cover the outstanding checks. For the next
week, he continued to pass checks at the casino. Over the tw weeks
in question, he wote 59 checks to the casino, for face anounts t hat
totalled $11, 600.00. The Bank di shonored all of these checks when
they were presented for paynent between August 31 and Septenber 9,
1993. The first 33 were dishonored for insufficient funds on
deposit. On Septenmber 9, 1993, the Bank cl osed the Defendant's
account due to the string of NSF checks. Al npst imediately after

t he account closure, twenty-six nore checks cashed at the casino
were presented for paynment on Septenber 9 or 10. The Bank
"reversed" all of these checks, stanping them as "ACCOUNT CLOSED'
and returning themto the casino.

On Septenber 8, the first of the NSF checks had started
showi ng on the Plaintiff's data banks as transmitted through the
Zahn Unit. The check-cashing attendants at the casino then refused
to accept any nore checks fromthe Defendant. Wthin a day or two
after that, the Defendant received his first dunning notice fromthe
Plaintiff, in its capacity as collector

On Septenber 20, 1993, the Defendant applied for an
extension of credit fromthe Bank, to try to nmake good on the
out st andi ng checks to the casino. The | oan officer who reviewed the
| oan application turned himdown, for the stated reasons of
i nsufficient income, inadequate collateral, and |lack of credit
history. On or about the sane date, the Bank issued a second notice
to the Defendant that it was closing his checking account. This
noti ce gave the continued presentati on of NSF checks as the reason
for the Bank's action.

Finally, on Novenber 24, 1993, the Defendant sought the
protection of this Court, by filing a voluntary petition for relief
under Chapter 7 of the Bankruptcy Code.

CONCLUSI ONS OF LAW
I. Dischargeability of Debt.

The Plaintiff seeks a judgment that the debt in question
here is nondi schargeabl e in bankruptcy. It pleads its request
under 11 U.S.C. Section 523(a)(2)(A), which creates an exception
fromdi scharge for any debt incurred under "fal se pretenses, a false
representation, or actual fraud."

As the Plaintiff's counsel would have it, a conpl aini ng
creditor need prove only that a debtor uttered a check that was
| at er di shonored upon presentment, to establish that the underlying
debt is excepted fromdi scharge under this provision. The courts,
however, have rejected this position across the board--at |east when
it is stated so baldly and without a qualifying rationale. E g., In
re Burgstaler, 58 B.R 508, 512 (Bankr. D. Mnn. 1986); Inre
Mller, 112 B.R 937, 940 n. 1 (Bankr. N.D. Ind. 1989); In re
Hamrett, 49 B.R 533, 535 (Bankr. MD. Fla. 1985); In re Barnacle
44 B.R 50, 53 (Bankr. D. Mnn. 1984); In re Sutton, 39 B.R 390,
397 (Bankr. M D. Tenn. 1984); In re Paulk, 25 B.R 913, 918 (Bankr
M D. Ga. 1982); In re Anderson, 10 B.R 296, 297 (Bankr. WD. Ws.
1981). This conclusion is mandated in | arge part because, as
contenpl ated by Section 523(a)(2) (A,

[a] ctual fraud involves noral turpitude and does not
include fraud inplied in | aw which may exi st w thout
i mputation of bad faith or intentional wong.

In re Ponmerer, 10 B.R 935, 939 (Bankr. D. Mnn. 1981). As a
result, fraud inputed by a statutory provision--such as that in Mnn.
Stat. Section 609.535--is not sufficient to establish

nondi schargeability. To prevail in a dischargeability proceedi ng



under Section 523(a)(2)(A), a plaintiff nust denonstrate that the
debt or engaged in conduct that is truly blaneworthy in an everyday
sense, as well as in a technical, |egal sense

In this CGrcuit, a creditor proceedi ng under
Section 523(a)(2)(A) must prove up certain el enents:

1. The debtor nade fal se representations;

2. The debtor knew the representations to be fal se at
the tinme the debtor made them

3. The debtor nade the representations with the
i ntention and purpose of deceiving the creditor

4. The creditor actually relied on the debtor's
representations; and

5. The creditor sustained the alleged injury as the
proxi mate result of the making of the
representations.

In re Van Horne, 823 F.2d 1285, 1287 (8th Cr. 1987), as nodified by
In re Ophaug, 827 F.2d 340, 343 (8th Cir. 1987); In re Dallam 850
F.2d 446, 449 (8th Cr. 1988); In re Gbson, 149 B.R 562, 568 and
n. 3 (Bankr. D. Mnn. 1993). Qher circuits have framed the
elements in nuch the sanme way. E.g., In re Bercier, 934 F.2d 689,
691 (5th CGr. 1991); In re Houtnman, 568 F.2d 651, 655 (9th Cr.

1978) (applying Section 35(a)(2) of Bankruptcy Act of 1898).

I n proceedi ngs under Section 523(a)(2)(A) where the
underlying event is the passing of an NSF check by a debtor, the
first element of this test is sonewhat problematic. The whole
notion of a "false representation” suggests an affirmative statenent
of fact, objectively and actively manifested by the debtor. 1In re
Reder, 60 B.R 529, 535-536 (Bankr. D. Mnn. 1986). |In proceedings
i nvol ving NSF checks, the fact that is the subject of such a
representati on necessarily is that the check in question is the
functional equival ent of cash--i.e., that it can be exchanged for
val ue on deposit in the account of the drawer-debtor, when and as
the hol der presents it for paynent. The reported cases al nost never
i nvol ve an overt representation by the debtor to the plaintiff-payee

to the effect that "the check is good"--i.e., that it was
cont enpor aneousl y backed by funds on deposit and/or woul d otherw se
be honored on presentnment. In the absence of such a statenent, the

courts have had to strain to identify a positive act or
mani festation by the debtor that could be used to satisfy the
el ement of a "representation.”

In a mnority of cases, the courts opine that the |ack
of any extrinsic representation by the debtor as to the soundness of
a proffered check sinply defeats the creditor's case, for want of
the first element. These courts opine that the nere act of
tendering a check in paynent of a pre-existing or current obligation
is not a representation of fact, and cannot itself inpose liability
under any statute that punishes a false representation that has
caused financial harm They look to the United States Supreme Court
decision of Wlliams v. United States, 458 U S. 279 (1982) as their
source of authority. 1In re Hunt, 30 B.R 425, 437-438 (M D. Tenn
1983); In re Ritzer, 105 B.R 424, 428 (Bankr. S.D. GChio 1989); In
re Jenkins, 61 B.R 30, 40 (Bankr. D.N.D. 1986); In re Stacey, 105
B.R 672, 675 (Bankr. S.D. Ala. 1989); In re Hamett, 49 B.R 533,
535 (Bankr. MD. Fla. 1985); In re Younesi, 34 B.R 828, 829 (Bankr
C.D. Cal. 1983).



This Court expressed strong skepticismabout this
approach in In re Burgstaler, noting that WIllians arose out of a
crimnal case, charged out under a statute that made no nention of
the specific conduct of witing an ultimately-di shonored check, and
that the Wllianms Court "ultimately based its ruling on its
historical reluctance to expansively construe crimnal statutes .

" 58 B.R at 513 (citing to Wllians, 458 U S. at 286 and 290).
The configuration of facts and issues in Burgstaler was such that
anot her issue was dispositive, and in favor of the defendants, so
the Court did not have to reach this issue. This case is not of the
same makeup, however, so it must and can be said concl usively:
because it applies a very different statute in a wholly different
context, WIllianms is not binding precedent in a proceedi ng under
Section 523(a)(2)(A).

In a second line of cases, the courts attenpt to neet
the seem ng deficiency in Section 523(a)(2)(A) theory by engrafting
a legal fiction: the act of tendering a check is "an inplicit
representation" that the check is good. E.g., In re Kurdoghlian, 30
B.R 500, 502 (Bankr. 9th Cr. 1983); Inre Mller, 112 B.R at 940
n. 1. At least when it is phrased as such, this rationale is even
| ess defensible than the WIIians-based one.

The reason is the poor fit between the fiction's
characterization and the facts' actuality, in light of basic
principles of dischargeability theory. Under one of the famliar
chestnuts of that theory, the conplaining creditor bears a strict
burden of proving all of the elements of a nondi schargeabl e debt,
whet her those elements are statutory or judicially-recognized. Fed.
R Bankr. P. 4005; Werner v. Hofmann, 5 F.3d 1170, 1172 (8th Cr.
1993); In re Belfry, 862 F.2d 661, 662 (8th GCr. 1988); In re Van
Horne, 823 F.2d at 1287; In re Carothers, 22 B.R 114, 120 (Bankr
D. Mnn. 1982). How, then, can the Bankruptcy Court justify itself
in deemng the el enent of an express statement to have been net when
the creditor proves no nore than that a small, pre-printed bank form
physi cal ly passed hands in connection with a comercial transaction?
As between the drawer and the drawee, a check is nothing nore than
a directive to transfer funds fromthe account of the drawer to the
order of the payee, upon the presentnent of the instrunent. M nn.
Stat. Sections 336.3-104(f), 336.3-104(e), 336.3-104(b), and 336.3-104(a).
See al so d sen-Frankman Livestock Marketing Serv., Inc. v.

Citizens Nat'l Bank, 4 B.R 809, 813 (D. Mnn. 1980) (applying

| anguage of preceding M nnesota enactnment of Article 3 of Uniform
Commercial Code). Again stripped to its essence, as between the
drawer and the payee the tender of a check is really no nore than
the drawer's acknow edgenent that his debt to the payee exists,
conbined with a promise to pay the stated anount if the drawee does
not honor the check. Mnn. Stat. Section 336.3-414(b); A sen-Franknman
Li vestock Marketing Serv., Inc. v. Ctizens Nat'l Bank, 4 B.R at
813. The tender and passage of a check to the payee suspends the
underlying obligation of paynent pro tanto. Mnn. Stat.

Section 336.3-310(b); Village of New Brighton v. Jam son, 278 N W2d
321, 325 (M nn. 1979); Asen v. Preferred Risk Mut. Ins. Co., 284

M nn. 498-503, 170 N.W2d 581, 585 (1969) (both cases applying

| anguage of preceding M nnesota enactnment of Article 3 of Uniform
Commer cial Code). However, as a general rule it does not inpact in
any other way on the underlying contractual relationship between the
drawer and the payee.

The basic character of the transaction of paynent by
check, then, is the sinple, silent exchange of a negotiable
instrument for consideration of nore obvious and tangi bl e val ue.
Deem ng that a representation was sonehow "inplicit" in it anmounts



to recogni zing just the sort of "fraud inplied in law' that is to be
shunned in a determ nation of dischargeability.

VWhen the defects in these two |ines of decisions are
thus brought to light, they raise a conundrum Many
di schargeabil ity actions based on the passing of bad checks carry
t he strong senbl ance of debtor w ongdoi ng that shoul d be subjected
to sanction. Gven the appellate courts' fram ng of the el ements,
however, how is the Bankruptcy Court to find some sort of signa
act, so it can go beyond the threshold elenent to reach the central
i ssue of the debtor's intent?

The solution to this inpasse lies in an alternative
provi sion of Section 523(a)(2)(A), one that is not applied enough in
the reported decisions. Wile it has been said that "[f]al se
pretenses, false representations and actual fraud are virtually
i ndi stinguishable,” In re Ponrerer, 10 B.R at 938, other courts
have nore cl osely analyzed the statutory text. These courts take
note of the fact that Section 523(a)(2)(A) identifies three distinct
triggering events, each constituting a different overt manifestation
of the sane sort of deceptive aninus. E.g., In re Begun, 136 B.R
490, 494-495 (Bankr. S.D. Chio. 1992); In re Dunston, 117 B.R 632,
639 (Bankr. D. Colo. 1990); In re Schnore, 13 B.R 249, 251-252
(Bankr. WD. Ws. 1981). 1In these courts' view, the concept of
"fal se pretenses” contenpl ates

a series of events, activities or communicati ons which
when considered collectively, create a fal se and

m sl eadi ng set of circunstances, or fal se and

m dl eadi ng under standi ng of a transaction, in which

a creditor is wongfully induced by the debtor

to transfer property or extend credit to the debtor

"Fal se pretense"” may, but does not necessarily, include

a witten or express false representation. It can consist
of silence when there is a duty to speak

In re Dunston, 117 B.R at 641. See also In re Scarlata, 127 B.R
1004, 1009 (N.D. D. Ill. 1991), aff'd, 979 F.2d 521 (7th Gr. 1992);
In re Begun, 136 B.R at 494; In re Schmdt, 70 B.R 632, 640
(Bankr. N.D. Ind. 1986); In re Winstine, 31 B.R 804, 810 (Bankr
E.D.N. Y. 1983).

The Eighth Grcuit has not expressly held that a "fal se
pretense"” is distinct froma "fal se representation” or "actua
fraud,"” but equally actionabl e under Section 523(a)(2)(A). However,
it was driving at very nuch the same thing in In re Van Horne, when
it recognized that a debtor's mai ntenance of silence as to a fact
material to his prospective debt obligation to a creditor may be
sufficient to satisfy the first elenent of its enunciated test under
Section 523(a)(2)(A). See 823 F.2d at 1288. See also In re
Pommrerer, 10 B.R at 939. The thought underlying both of these
fornmulations is basically the sane: where the debtor has possession
of material information that nmay bear on the creditor's willingness
to extend a financial accommodation to hinm knows that the creditor
woul d consider it; fails to disclose it; creates or allows the
creation of the senblance of a very different state of affairs; and
reinforces that inmposture by the withhol ding of the materi al
i nformati on, the debtor has acted in a way to trigger
Section 523(a)(2)(A). The recognition of a nore passive "fal se
pretense"” as a neans to satisfy the first elenment, then, is clearly
within the contenplation of Van Horne and Ophaug.

This anal ytic refinement serves the case at bar quite
wel I . Though the casino's check-cashi ng personnel never even



i nquired of the Defendant as to whether his checks were "good," and
t hough the Defendant never affirmatively represented anything of the
sort, the Plaintiff's case does not fail. By blithely issuing
dozens of his checks to a | ong succession of such personnel
allowing themto process them and then readily accepting the cash
t hat he sought, the Defendant actively created the senbl ance that
every single check was backed by val ue on deposit which the casino
could recover by presenting the check for payment. The pretense

t hat acconpani ed his tender of the instruments was that his bank
woul d honor them when, as, and whenever Little Six, Inc. presented
them as bearer. It was instrunental in inducing the casino to

make t he even-for-even exchange of cash for the checks. Cf. In re
Mller, 112 B.R at 938-940 (recognizing that in sales transactions
i nvol vi ng paynent by check, "the only reason a debtor [is] given
possessi on of the property purchased [is] because he . . .
apparently [pays] the purchase price" by tendering the check).

This pretense, of course, was false. The Defendant very
wel | knew it was so throughout the tinme in which he sustained it.
Though it seens there were enough funds on deposit in his account to
have covered the first two or three checks in the post-August 21
series, he had no nore than that. Alnost inmediately, the
Def endant ' s bl ackj ack | osses exhausted his outside nmeans. He knew
that he was ganbling, that the essence of ganbling is that soneone
has to | ose, and that no ganbl er ever has a guarantee of wi nning a
cent. His ongoing experience was vividly illumnating this little
verity. Rather than respondi ng prudently, however, he continued to
pl ay, to pass checks, and to play again, on the increasingly-fantastica
hope that his luck would turn and that he could beat the
out st andi ng checks to his bank with a deposit of w nnings. The
pretense, of course, becane nore and nore false with each check, and
he knew that all along. Though the Defendant conveyed his artifice
of sol vency by passive rather than active neans, his conduct
nonet hel ess satisfies the first and second el enents of
Section 523(a)(2)(A).

By tendering each check, the Defendant intended to
i nduce the casino's personnel to rely on that pretense--that is, to
give himcash in an anount equal to the face value of the check
This intent to i nduce a material change of position on the part of
the creditor, in and of itself, is sufficient to neet the third
el enrent, of fraudulent intent. 1In re Hunter, 771 F.2d 1126, 1129
(8th Cir. 1985); In re Swan, 156 B.R 618, 623 n. 6 (Bankr. D. Mnn
1993); In re G bson, 149 B.R at 572

The Plaintiff also has proved up the fourth el ement,
reliance, though it did so nore by invoking the universa
under st andi ng of transacti ons by check in our consuner-based econony
than it did by producing direct evidence. Wen a nerchant, bank, or
ot her commerci al payee receives a check, it perforce relies in whole
or in part on the conmuni cated pretense that the check, as
consideration, is very close to the equivalent of cash. The severa
enpl oyees of the casino that waited on the Defendant relied on just
that pretense in accepting his checks for cashing.

Contrary to the Defendant's counsel's argunent, the
Plaintiff's case on this elenent is not defeated by the casino' s use
of the Plaintiff's verification services. The spread of check-kiting and
ot her fraudul ent abuses has pronpted many merchants to
make use of such procedures. A nmerchant's resort to them however,
does not supplant its reliance on its patrons' tacit representations
that their checks are good; its use of the data that check
verification services supply only operates as a control on the trust
that it reposes in the patrons thenselves. This is due to the very



[imted nature of the material information that check-verification
services can obtain and dispense to their custonmers. Even were
check verification services able to ascertain the current bal ance of
subj ects' accounts, such disclosure would be accurate only for the
very instant it was made; as early as seconds later, the presentnent
and honoring of another check, or third-party action |ike
gar ni shnment or levy, could enpty the account of funds.

As a result, check-verification services can do no nore
than provi de sonme evidence of the maker's past responsibility in
i ssui ng checks--as, apparently, the Plaintiff did and does. Though
a payee may rely in part on such a third-party investigation, it
does not do so to the exclusion of other factors. Nor could it ever
justify such exclusivity, given the imted scope of the results.
Thus, any payee on a check relies at least in part on the pretense
previously noted: that the tendered check is a practical substitute
for cash, reducible to fungible val ue when and as the payee elects
to do so. This can satisfy the reliance el ement of
Section 523(a)(2)(A). Even though the Plaintiff's evidence on this
el ement was skeletal at best, it was sufficient given the nature
of the transactions in question

The | ast el ement, damage, requires no great anount of
di scussion. The Defendant does not deny that the Plaintiff advanced
hi m $11, 600. 00 i n cash as a direct consequence of his tender of the
checks that were dishonored soon thereafter. It lost this value as
a proximate result of the false pretense he created. The fina
el ement of Section 523(a)(2)(A), then, is satisfied. The
Def endant's debt to the Plaintiff is excepted fromhis discharge in
bankr upt cy.

[1. Anmount of Debt.

G ven the two-part nature of the Plaintiff's prayer for
relief, it is necessary to apply state | aw next.

The Plaintiff seeks a noney judgnent against the
Def endant for the total face value of the checks, "plus any service
charge and civil penalties assessed under” Mnn. Stat. Section 332.50,
interest, and its attorney fees, costs and disbursenments. The first
component of this request is supported by the evidence and | aw, and
requi res no discussion. Because the Mnnesota state appellate
courts have not reported any decisions under the statutes that
govern the rest, however, a nore extended treatnment is warranted.

Mnn. Stat. Section 332.50 is titled "Gvil liability for
i ssuance of worthless check.” 1t creates certain rights of recovery
for the holder of a dishonored check, above and beyond any
preexisting contractual or statutory right to receive the face val ue
of it. As a general prerequisite to such a recovery, Section 332.50
subd. 3 requires the holder to send a notice of nonpaynment or
di shonor to the drawer. |If the drawer does not pay the check and
any service fee inposed pursuant to Section 332.50 subd. 2(d)
within 30 days of the mailing of the notice of dishonor,
Section 332.50 subd. 2(a) inposes additional liabilities on the
drawer: a civil penalty "of up to $100 or up to 100 percent of the
val ue of the check, whichever is greater"; interest on the face
amount of the check at the statutory rate of interest on judgnents;
and, in nore serious cases of bad-check passing, the holder's
"reasonabl e" attorney fees. Section 332.50 subd. 2(c) permits the
drawer to tender an anount in settlenment that is |esser than the
hol der's full right of recovery under subd. 2(a), if he does so
before the holder has had its "action [on the check(s)] . . . heard
by the court.™

The Plaintiff established its right to an enhancenent of
its recovery under Section 332.50 subd. 2(a): it mailed statutory



noti ces of dishonor to the Defendant, he did not nake good on the
checks within 30 days, and he did not tender an ampbunt in settl enent

before this adversary proceeding went to trial. As aresult, it is
entitled to recover interest on the face anount of the checks, as
accrued fromtheir various dates of dishonor. It may al so recover

a reasonable attorney fee for this adversary proceedi ng.
The sane statute also requires the inposition of a civil
penalty. The operative |anguage--"[w hoever issues any check that

is dishonored . . . is liable to the holder" (enphasis added)--is
phrased in the nandatory; the court does not have discretion to
decline to inpose a penalty. It is equally clear, however, that the

court can vary the anount of the penalty: the phrasing that sets
the amount as "up to" a sumcertain "or up to" the full face anount
of the check, "whichever is greater,"” plainly operates to set a cap
on the anount of the penalty, defined as the greater of two anounts
that are fixed with reference to different factors. It does not
create an entitlenent to the greater anount. The Plaintiff is not
statutorily entitled to double its recovery under the penalty
provision, as its counsel perfunctorily but groundl essly argues.

On bal ance, it seens nost appropriate to inpose a
penal ty of $50.00 per dishonored check. This anount is sufficient
to punish the Defendant for the rather dreadful m stake he
del i berately made, without inposing an unfair burden or granting the
Plaintiff an undue windfall. At the |level of 59 checks, the
Plaintiff is entitled to the benefit of a civil penalty of
$2, 950. 00.

These statutory enhancenments of the Plaintiff's award
are ancillary to the Defendant's acknow edged contractua
obligation. Because the main debt is nondi schargeable, they are as
well. Inre Hunter, 771 F.2d at 1131. See also In re Mera, 926
F.2d 741, 745 (8th Gr. 1991).

The Plaintiff also requested an award of accunul at ed
service charges at the rate of $20.00 per di shonored check pursuant
to Section 331.50 subd 2(d). It did not prove up this part of its
claimat trial; there is no evidence, testinonial or docunentary,
that the casino "conspicuously displayed® a witten notice of this
possi bl e charge, at or around the check-cashing booth. The statute
makes this notice a prerequisite for the right to i npose and recover
this charge. The Plaintiff has no clai magainst the Defendant under
this statute.

ORDER FOR JUDGVENT

Upon t he foregoing Findings of Fact and Concl usi ons of
Law,

IT 1S HEREBY ORDERED, ADJUDGED, AND DECREED:

1. That the Plaintiff shall recover fromthe
Def endant the sum of $11,600.00, together with interest on that sum
to the date of this order and judgnment as provided by Mnn. Stat.
Section 332.50 subd. 2(a)(2); the sumof $2,950.00, as a penalty
pursuant to Mnn. Stat. Section 332.50 subd. 2(a)(1); such reasonable
attorney fees for this adversary proceeding as it may prove up via
nmoti on for supplenmental judgnent; and its filing fee for this
adversary proceeding in the sumof $120.00.

2. That the debt evidenced by Term 1 hereof was
excepted fromthe di scharge in bankruptcy granted to the Defendant
by this Court's order of March 1, 1994, in BKY 3-93-5573, by
operation of 11 U . S.C. Section 523(a)(2)(A).

LET JUDGVENT BE ENTERED ACCORDI NAY.

BY THE COURT:



GREGORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(1) This establishnent is the |argest ganbling place
in a state that has becone peppered with themin the past
decade. It is owned by Little Six, Inc., a business

entity affiliated with the Shakopee Miewakant on Si oux
Conmmuni ty.

(2) The Defendant knew this at the time he wote this
first series of checks, and he acknow edged as nuch at
trial

(3) The exact nature of the Plaintiff's contractua
relationship with the casino is not entirely clear from
the record. The caption of its conplaint terns it an
"assignee. " However, its president testified that it
does not purchase the actual right to paynent on
account of dishonored checks. According to her, her
conpany's arrangenent with Little Six, Inc. provides
for the remttance to the casino of all suns collected on
NSF  checks up to their face anbunt. As its
conpensation, the Plaintiff retains any service charges
assessabl e under state statute.

(4) For some reason, the Plaintiff's counsel did not
adduce evi dence on the nature of this data though he
coul d have done so by a sinple specific question to his
client's president. Her answers to other questions
suggest that the data consists in large part (or perhaps
excl usively) of whether the patron in question has passed
an NSF check before. It is not clear whether the
Plaintiff verifies only whether it has had a past request
fromone of its own clients to collect a bad check passed
by the particular patron, or whether it has access to a
dat a base on passers of bad checks that is broader in
scope and source than its own experience in the business
of collections.

(5) Thi s sum exceeded the Defendant's gross incone
from gai nful enploynent for the full cal endar year of
1993, which was $10, 156. 92.

(6) This fact is evidenced by the substanti al
conpl etion of stanped quadrant bl ocks on nearly all of
t he checks,

(7) The terms of the Defendant's account with the
Bank did not include the sort of line of credit currently
known in the consuner banking industry as "overdraft
protection.” The Defendant was aware of this when he
wote this series of checks.

(8) An operations officer of the Bank formally notified the
Def endant of this action by a letter dated Septenber 10, 1993.



(9) This notice is an al nost verbatimrepetition of

t he one the Bank had sent to the Def endant on Sept enber

10. As evidence going to the date of the actual account

closure, it conflicts with the treatnent given to the

checks presented on Septenber 9-10--which had been di shonored

as "ACCOUNT CLOSED' items. To further conplicate things, testinony

by the Defendant suggested that he had prevail ed on an enpl oyee

of the Bank to keep his account open after the first

notice, by promsing to deposit enough funds to cover

all outstanding checks. The statenment for the account

dated Cctober 6, 1993 shows that the Defendant deposited

a total of $1,150.65 between Septenber 14 and Septenber

22, 1993, with all but $43.67 of that anopunt coming in on

or before Septenber 16. Wile no checks witten to

"Cash" at the casino were presented after Septenber 10,

anot her six checks, to unknown payees and in snmall face

anounts, were presented later in Septenber after the Bank

cl osed the account for the final time. These itens of

evi dence tend to corroborate the Def endant's statenent that he sal vaged his
account privileges around the date the first notice of closure was issued.
Utimately, the contradiction in the evidence as to the | ast date on which
t he Def endant had account privileges at the Bank is not material--as will be
seen fromthe analysis later in this decision

(10) As observed in n. 3, the identity of the rea

party in interest as obligee under this debt is

uncertain. This, however, is of no nonment, since the

Def endant di d not chal l enge the named plaintiff's

standing to recover a judgment agai nst him

(11) This statute is part of the Mnnesota Crimnal Code. Under
it, the issuance of a di shonored check is

a msdeneanor if "at the time of issuance, the issuer

i nt ends [the check] shall not be paid . . . " Mnn

Stat. Section609.535 subd. 2. In turn, subd. 3

provides, in pertinent part:

Proof of intent. Any of the following is evidence sufficient
to sustain a finding that the person at the tinme the person
i ssued the check intended it should not be paid:

(2) proof that, at the tine of issuance, the issuer

did not have sufficient funds or credit with the drawee

and thatthe issuer failed to pay the check

within five busi nessdays after mailing of notice of
nonpaynment or di shonor asprovided in this

subdi vi si on; or

(3) proof that, when presentnment was made within a
reasonabl eti ne, the issuer did not have sufficientfunds or credit
with the drawee and that the issuer failed to pay the check
within five business days after mailing of notice of non-
nonpaymnment or di shonor as provided in this subdivision

The Plaintiff's counsel does not cite any provision of
this section in support of his proposition. To the
extent that he is arguing it by anal ogy, however, he is



simply wong. This is a crimnal statute and therefore
is inapplicable to a bankruptcy case. Further, it
creates a presunption of fraud, or at least a

perm ssible inference of it, that does not require direct
evi dence of actual state of mnd

(12) In addition, the basic reasoning of Wllians is
open to question, if for no reason other than that it
is phrased too broadly. In opining that, "technically

speaki ng, a check is not a factual assertion at all,"”
the WIllians Court used various citations to Article 3
of the Uniform Conmerci al Code as support for its

concl usion that a check constituted no nore than a
prom se to pay. 458 U S. at 285. It did not acknow edge
that the | aw recogni zes nonverbal conduct as a
"statenment™ in many contexts and for many pur poses
--e.g., Fed. R Evid. 901(c)--and that the broader act of
tendering a check as proffered consideration in a

cont enpor aneous exchange coul d defensi bly be held to
conmuni cate neani ng at | east for sone purposes under | aw.

(13) This is so even though the two theories inpose
nearly opposite burdens on plaintiffs, and generally
lead to very different outcones.

(14) In In re Van Horne, the Eighth G rcuit held that
the proof to support findings on each el enment had to be
"clear and convincing." Since the Supreme Court's

decision in Grogan v. Garner, 498 U. S. 279 (1991), Van
Horne is no | onger good |l aw as to the standard of proof.
It still stands, however, as to its inposition of the
initial burden of production.

(15) O course, the extent to which the comunication
of an inpression will neet the elenment will vary from
case to case, and it may well turn on the setting of the
communi cation. The tender of a mllion-dollar check at

a nei ghbor hood conveni ence store involves such an obvi ous
disjunction that it could not be deened to convey any
sort of inpression, other than utter chutzpah. The sane
act at a | arge brokerage house mght well satisfy the
element, at least with the proper attendant

Ci rcumst ances.

(16) Recogni zi ng the pretense in so many words only
mrrors the actual expectation of the payee/ bearer of any
check, which in turn "gives effect to the comerci al
realities... which acconpany paynent by check.” 1In re
Mller, 112 B.R at 940 n. 1.

(17) Fi nanci al privacy |aws generally prohibit a
payee or its agent fromgetting information like this, at
| east of any specificity, absent consent of the account
hol der.

(18) Legal |y, a check does not operate as an
i medi ate and irrevocabl e assi gnnment of any I|ike anount
of value that is on deposit in the maker's account.
M nn. Stat. Section336. 3-408. See also In re Rany Seed
Co., 57 B.R 425, 429 (Bankr. D. M nn. 1985) (applyi ng



predecessor to Mnn. Stat. Section336.3-408, which had
i denti cal | anguage) .

(19) For some reason, the Plaintiff's counsel did not
bother to call an enpl oyee of Little Six, Inc. to
testify fromthe perspective of the casino' s nanagenent.

(20) In pertinent part, this statute provides: Subd.
3. Notice of dishonor required. Notice of nonpaynment or
di shonor that includes a citation to this section and
[Mnn. Stat. Section] 609.535, and a description of the
penalties contained in these sections, shall be sent by

t he payee or holder of the check to the drawer by
certified mail, return receipt requested, or by regular
mai |, supported by an affidavit of service by mailing, to
the address printed or witten on the check

(21) This statute provides: A service charge may be
i nposed i medi ately on any di shonored check, regardless
of mailing a notice of dishonor, if witten notice of the
servi ce charge was conspi cuously displayed on the

prem ses when the check was issued. The service charge
may not exceed $20, except that if the payee uses the
services of a | aw enforcenment agency to obtain paynent of
a di shonored check, a service charge of up to $25 may be
i nposed if the service charge is used to rei nburse the

| aw enforcement agency for its expenses. A payee may

i npose only one service charge under this paragraph for
each di shonored check

(22) The | anguage of this statute is: \Whoever issues
any check that is dishonored and is not paid within 30
days after mailing a notice of dishonor that includes a
citation to this section and [Mnn. Stat. Section]

609. 535, and a description of the penalties contained in
t hese sections, in conpliance with subdivision 3, is
liable to the holder for: (1) the amount of the check
plus a civil penalty of up to $100 or up to 100 percent
of the value of the check, whichever is greater; (2)
interest at the rate payable on judgnents pursuant to
[Mnn. Stat. Section] 549.09 on the face amount of the
check fromthe date of dishonor; and (3) reasonable
attorney fees if the aggregate anmount of di shonored
checks issued by the issuer to all payees within a
six-nmonth period is over $1, 250.

(23) The full text of this statute is: After notice
has been sent but before an action under this section is
heard by the court, the plaintiff shall settle the claim
if the defendant gives the plaintiff the amount of the
check plus court costs, any service charge owed under

par agraph (d), and reasonable attorney fees if

provi ded for under paragraph (a), clause (3).

(24) The testinony of the Plaintiff's president and
copies of its records fromits data banks establ i shed
that it had sent conputer-generated statutory notices of
di shonor to the Defendant on all of the checks, in
accordance with its standard practices. The testinony
was somewhat general, but the Defendant did not chall enge



it.

(25) The Plaintiff presented no evidence on the
anmount of its attorney fees, but it could not have done
so in a conclusive fashion until the trial adjourned
anyway. If it chooses to go ahead on this part of its
claim it can do so by a notion for suppl enent al
judgrment. The Defendant then will have an opportunity to
object to the reasonabl eness of any anount requested.



